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(2) Compensation received under title
XX of the Social Becurity Act of non-
residential day care services and cer-
tification that at least 25 percent of
children in care (enrolled or licensed
capacity, whichever iz less) were title
XX heneficiaries during the most re-
cent calendar month.

(E) Require for-profit adult care cen-
ters to submit documentation that
they are currently providing nonresi-
dential day care services for which
they receive compensation under title
XIX or title XX of the Social Security
Act, and certification that not less
than 25 percent of enrolled participants
in each such center during the most re-
cent calendar month were title XIX or
title XX heneficiaries;

(F) Request each institution to indi-
cate its choice to receive all, part or
none of advance payments, if the State
agency chooses to make advance pay-
ments available; and

(G) Perform verification in accord-
ance with §226.23(h) and paragraph
(m¥4) of this section. State agencies
verifying the information on free and
reduced-price applications must ensure
that wverification activities are con-
ducted without regard to the partici-
pant’s race, color, national origin, sex,
age, or disability.

(g) Program erpansion. Each State
agency must take action to expand the
availability of benefits under this Pro-
gram, and must conduct outreach to
potential sponsoring organizations of
family day care homes that might ad-
minister the Program in low-income or
rural areas.

(h) Commedity distribution. The State
agency must require new institutions
to state their preference to receive
commodities or cash-in-lieu of com-
modities when they apply, and may pe-
riodically inguire as to participating
institutions’ preference to receive com-
modities or cash-in-lieu of commod-
ities. State agencies must annually
provide institutions with information
on foods available in plentiful supply,
based on information provided by the
Department. Each institution electing
cash-in-lieu of commodities shall re-
celve such payments. Each institution
which elects to receive commodities
shall have commodities provided to it
unless the 8tate agency, after con-

7 CFR Ch. Il (1-1-08 Edition)

sultation with the State commodity
distribution agency, demonstrates to
FNS& that distribution of commodities
to the number of such institutions
would be impracticable. The State
agency may then, with the concurrence
of FN&, provide cash-in-lien of com-
modities for all institutions. A State
agency request for cash-in-lieu of all
commodities shall be submitted to
FN& not later than May 1 of the school
vear preceding the school year for
which the request is made. The State
agency shall, by June 1 of each year,
submit a 1list of institutions which have
elected to receive commodities to the
State commodity distribution agency,
unless FNS has approved a request for
cash-in-lieu of commodities for all in-
stitutions. The list shall be accom-
panied by information on the average
daily number of lunches and suppers to
be served to participants by each such
institution.

iy Stendard contract. Each State
agency shall develop a standard con-
tract in accordance with §226.21 and
provide for its use between institutions
and food service management compa-
nies. The contract shall expressly and
without exception stipulate:

(1) The institution shall provide the
food service management company
with a list of the State agency ap-
proved child care centers, day care
homes, adult day care centers, and out-
side-school-hours care centers to be
furnished meals by the food service
management company, and the number
of mealg, by type, to be delivered to
each location;

(2) The food service management
company shall maintain such records
(supported by invoices, receipts or
other evidence) as the institution will
need to meet its respongibilities under
this part, and shall promptly submit
invoices and delivery reports to the in-
stitution no less frequently than
monthly,

(3) The food service management
company shall have Federal, State or
local health certification for the plant
in which it proposes to prepare meals
for use in the Program, and it shall en-
sure that health and sanitation re-
quirements are met at all times. In ad-
dition, the State agency may require
the food service management company
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to provide for meals which it prepares
to be periodically inspected by the
local health department or an inde-
pendent agency to determine bacteria
levels in the meals being prepared.
These bacteria levels shall conform to
the standards which are applied by the
local health authority with respect to
the level of bacteria which may be
present in meals prepared or served by
other establishments in the locality.
Results of these inspections shall be
submitted to the institution and to the
State agency,

{4y The meals served under the con-
tract shall conform to the cycle menus
upon which the bid wag based, and to
menu changes agreed upon by the insti-
tution and food service management
company,;

(b) The books and records of the food
service management company per-
taining to the institution’s food service
operation ghall be available for inspec-
tion and audit by representatives of
the State agency, of the Department,
and of the U.8. General Accounting Of-
fice at any reasonable time and place,
for a period of 3 years from the date of
receipt of final payment under the con-
tract, or in cases where an audit re-
quested by the State agency or the De-
partment remaing unresolved, until
such time as the audit is resolved;

(6) The food gervice management
company shall operate in accordance
with current Program regulations,

(7) The food service management
company shall not be paid for meals
which are delivered outside of the
agreed upon delivery time, are spoiled
or unwholesome at the time of deliv-
ery, or do not otherwise meet the meal
requirements contained in the con-
tract;

(8) Meals shall be delivered in accord-
ance with a delivery schedule pre-
scribed in the contract,

(9) Increases and decreases in the
number of meal orders may be made by
the institution, as needed, within a
prior notice period mutually agreed
upon in the contract;

(10) All meals served under the Pro-
gram shall meet the requirements of
§226.20;

(11) All breakfasts, lunches, and sup-
pers delivered for service in outside-
school-hours care centers shall be unit-

§226.6

ized, with or without milk, unless the
State agency determines that unitiza-
tion would impair the effectiveness of
food service operations. For meals de-
livered to child care centers and day
care homes, the State agency may re-
guire unitization, with or without
milk, of all breakfasts, lunches, and
suppers only if the State agency has
evidence which indicates that this re-
quirement is necessary to ensure com-
pliance with §226.20.

(iy Procurement provisions. State agen-
cies must require institutions to ad-
here to the procurement provisions set
forth in §226.22 and must determine
that all meal procurements with food
service management companies are in
conformance with bid and contractual
requirements of §226.22.

(k) Administrative reviews for institu-
tions and responsible principals and re-
sponsible individucls—(1) Genercal. The
State agency must develop procedures
for offering administrative reviews to
institutions and responsible principals
and respongible individuals. The proce-
dures must be consistent with para-
graph (k) of this section.

(2) Actions subject to administrative re-
view. Except as provided in §226.8(g),
the State agency must offer an admin-
istrative review for the following ac-
tions:

(i} Applicetion denicl. Denial of a new
or renewing institution’s application
for participation (see paragraph (b) of
this section, on State agency review of
an institution’s application; and para-
graphs (c)1) and (¢)(2) of this section,
on State agency denial of a new or re-
newing institution’s application);

(i1} Denial of sponsored fecility epplica-
tion. Denial of an application sub-
mitted by a sponsoring organization on
behalf of a facility,

(ili) Netice ef preoposed termination.
Proposed termination of an institu-
tion’s agreement (see paragraphs
(©X2H(A11NC), (CHBHIIINO), and
(¢)5X1)(B) of this section, dealing with
proposed termination of agreements
with renewing institutions, partici-
pating institutions, and participating
institutions suspended for health or
safety violationg),

(iv) Notice of propesed disguclification
of o responsible principal or responsible
individual. Proposed disqualification of
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price meals in accordance with
§226.23(e X1

{9y Each adult day care center must
maintain daily records of time of serv-
ice meal counts by type (breakfast,
lanch, supper, and snacks) served to
enrolled participants, and to adults
performing labor necessary to the food
service.

(10) Each adult day care center shall
maintain records on the age of each en-
rolled person. In addition, each adult
day care center shall maintain records
which demonstrate that each enrolled
person under the age of 60 meets the
functional impairment eligibility re-
quirements established under the defi-
nition of ‘‘functionally impaired adult”
contained in this part. Finally, each
adult day care center shall maintain
records which document that gualified
adult day care participants reside in
their own homes (whether alone or
with spouses, children or guardians) or
in group living arrangements as de-
fined in §226.2.

(11) Each adult day care center must
require key operational staff, as de-
fined by the State agency, to attend
Program training prior to the facility’s
participation in the Program, and at
least annually thereafter, on content
areas established by the State agency.
Each meal service must be supervised
by an adequate numbher of operational
personnel who have been trained in
Program requirements as outlined in
this section.

{c) Each adult day care center shall
comply with the recordkeeping re-
quirements established in §226.10¢d}, in
paragraph (b) of this section and, if ap-
plicable, in §226.15(e). Failure to main-
tain such records shall be grounds for
the denial of reimbursement.

[63 FR 52591, Dec. 28, 1988, as amended by
Amdt, 22, 55 FR 1378, Jan, 14, 1990; 61 FR
25654, May 22, 1996; 62 TR 23619, May 1, 1997;
64 FR 72261, Dec. 27, 1999; 67 FR 43493, June
27, 2002; 69 FR 53546, Sept. 1, 2004; 72 FR 41610,
July 31, 2007]

§226.20 Requirements for meals.

{a) Kxcept ag otherwise provided in
this section, each meal served in the
Program shall contain, ag a minimum,
the indicated food components:

§226.20

(1) A breakfast shall contain: (1)
Fluid milk as a beverage or on cereal,
or used in part for each purpose;

(il) Vegetable(s) or fruit¢g) or full-
strength vegetable or fruit juice, or
any combination of these foods;

(iii) Whole-grain or enriched bread;
or cornbread, biscuits, rolls, muffins,
etc., made with whole-grain or en-
riched meal or flour; or whole-grain or
enriched or fortified cereal, or cooked
whole-grain or enriched pasta or noodle
products such as macaroni, or cereal
graing such ag rice, bulgur, or corn
grits; or any combination of these
foods.

(2 Lunch shall contain:
milk ag a beverage;

(ii)(A) Lean meat, poultry or fish; al-
ternate protein products; or cheesge; or
an egg; or cooked dry beans or peas; or
peanut butter; or any combination of
these foods. These foods must be served
in a main dish, or in a main dish and
one other menu item, to meet this re-
quirement. Cooked dry beans or dry
peas may he used as the meat alternate
or as part of the vegetable/fruit compo-
nent but not as hoth food components
in the same meal,

(B) Nuts and seeds and their butters
listed in program guidance are nutri-
tionally comparable to meat or other
meat alternates based on available nu-
tritional data. Acorns, chestnuts, and
coconuts shall not be used as meat al-
ternates due to their low protein con-
tent. Nut or seed meals or flours may
be used as an ingredient in a bread/
bread alternate, but shall net be used
as a meat alternate except as defined
in this part under Appendix A: Alter-
nate Foods for Meals, and in program
guidance materialgs. As noted in para-
graph (c)2) of this section, nuts or
seeds may be used to meet no more
than one-half of the meat/meat alter-
nate reguirements. Therefore, nuts or
seeds must be combined with another
meat/meat alternate to fulfill the re-
guirement;

(C) Yogurt may be used to meet all or
part of the meat/meat alternate re-
quirement. Yogurt served may be ei-
ther plain or flavored, unsweetened or
sweetened. Noncommercial and/or non-
standardized yogurt products, such as

(i) Fluid
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frozen yogurt, homemade yogurt, yo-
gurt flavored products, yogurt bars, yo-
gurt covered fruit and/or nuts or simi-
lar products shall not be credited. Four
ounces (weight) or 2 cup (volume) of
yogurt fulfills the equivalent of one
ounce of the meat/meat alternate re-
guirement in the meal pattern.

(iii) Two or more vegetahles or fruits,
or a combination of both. Full-strength
vegetable or fruit juice may be counted
to meet not more than one-half of this
requirement;

(iv) Whole-grain or enriched bread; or
cornbread, biscuits, rolls, muffins, etc.,
made with whole-grain or enriched
meal or flour; or whole-grain or en-
riched pasta or noodle products such as
macaroni, or cereal grainsg such as rice,
bulgur, or corn gritg; or any combina-
tion of these foods.

(3} Supper shall contain the food
components and servings listed for
lunch in §226.20(a)(2), except that, for
adult participants in adult day care
centers, it does not require a serving of
flaid milk.

{4y Snacks shall contain two of the
following four components:

(1) Fluid milk as a beverage, or on ce-
real, or used in part for each purpose;

(ii) Meat or meat alternate. Nuts and
seeds and their butters listed in pro-
gram guidance are nutritionally com-
parable to meat or other meat alter-
nates based on available nutritional
data. Acorns, chestnuts, and coconuts
are excluded and shall not he used as
meat alternates due to their low pro-
tein content. Nut or seed meals or
flours shall nof be used as a meat alter-
nate except ag defined in this part
under Appendix A: Alternate Foods for
Meals;

(iii) Vegetable(s) or fruit(s) or full-
strength vegetable or fruit juice, or
any combination of these foods. For
children, juice may not be served when
milk is served as the only other compo-
nent,

(iv) Whole-grain or enriched bread; or
cornbread, biscuits, rolls, muffins, etc.,
made with whole-grain or enriched
meal or flour; or cooked whole-grain or
enriched pasta or noodle products such
as macaroni, or cereal grainsg such as
rice, bulgar, or corn grits; or any com-
bination of these foods.

7 CFR Ch. Il {1-1-08 Edition)

(b)y What are the requirements for the
imfont meal pattern?—1) Feeding meals te
infonts. Meals served to infants ages
birth through 11 months must meet the
requirements described in paragraph
(h)(6) of this section. Foods included in
the infant meal must be of a texture
and a consistency that are appropriate
for the age of the infant being served.
The foods must he served during a span
of time congistent with the infant’s
eating habits. For those infants whose
dietary needs are more individualized,
exceptions to the meal pattern must bhe
made in accordance with the require-
ments found in paragraph (h) of this
section.

(2) Breastmilk and Iron-fortified for-
mule. REither breastmilk or iron-for-
tified infant formula, or portions of
both, must be served for the entire first
vear. Meals containing breastmilk and
meals containing iron-fortified infant
formula supplied by the facility are eli-
gible for reimbursement. However, in-
fant formula provided by a parent (or
guardian) and breastmilk fed directly
by the infant’s mother, during a vigit
to the facility, contribute to a reim-
bursable meal only when the facility
supplies at least one component of the
infant’s meal.

(3) Fruit juice. Juice should not he of-
fered to infants until they are 6 months
of age and ready to drink from a cup.
Feeding fruit juice only from a cup will
help develop behaviors that may pre-
vent early childhood caries. Fruit juice
served as part of the meal pattern for
infants 8 through 11 months must be
full-strength.

(4) Solid foods. 8olid foods of an ap-
propriate texture and congistency are
required only when the infant is devel-
opmentally ready to accept them. The
facility should consult with the in-
fant’s parent (or guardian) in making
the decision to introduce solid foods.
3olid foods should be introduced one at
a time on a gradual basis with the in-
tent of ensuring the infant’s health and
nutritional well-being.

(5) Imfent meal pettern. Infant meals
must have, at a minimum, each of the
food components indicated, in the
amount that ig appropriate for the in-
fant’s age. For some breastfed infants
who regularly consume less than the
minimum amount of breastmilk per
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feeding, a serving of lesg than the min-
imum amount of breastmilk may he of-
fered. In these situations, additional
breastmilk must he offered if the in-
fant ig still hungry. Meals may include
portions of breastmilk and iron-for-
tified infant formula as long as the
total number of ounces meets, or ex-
ceeds, the minimum amount reqguired
of this food component. Similarly, to
meet the component reguirements for
vegetables and fruit, portions of both
may be served.

(i) Birth through 3 meonths. Only
breastmilk or iron-fortified formula is
required to meet the infant’s nutri-
tional needs.

(A} Breakfast—4 to 6 fluid ounceg of
breastmilk or iron-fortified infant for-
mula.

(B) Lunch or supper—4 to 6 fluid
ounces of breastmilk or iron-fortified
infant formula.

(C) Snack—4 to 6 fluid ounces of
breastmilk or iron-fortified infant for-
mula.

(ii) 4 through 7 months. Breastmilk or
iron-fortified formula is required.
Some infants may be developmentally
ready for solid foods of an appropriate
texture and consistency. Meals are re-
imbursable when facilities provide all
of the components in the meal pattern
that the infant is developmentally
ready to accept.

(A) Breakfast—4 to 8 fluid ounces of
breastmilk or iron-fortified infant for-
mula;, and 0 to 3 tablespoons of iron-
fortified dry infant cereal.

(B) Lunch or supper—4 to 8 fluid
ounces of breastmilk or iron-fortified
infant formula; and 0 to 3 tablespoons

§226.20

of iron-fortified dry infant cereal; and 0
to 3 tablespoons of fruit or vegetable.

(C) Snack—4 to 6 fluid ounces of
breastmilk or iron-fortified infant for-
mula.

(iii) 8 through 11 monihs. Breastmilk
or iron-fortified formula and solid
foods of an appropriate texture and
congsistency are required. Meals are re-
imbursable when facilities provide all
of the components in the meal pattern
that the infant iz developmentally
ready to accept.

(A) Breakfast—6 to 8 fluid ounces of
breastmilk or iron-fortified infant for-
mula; 2 to 4 tablespoons of iron-for-
tified dry infant cereal; and 1 to 4 ta-
blespoong of fruit or vegetable.

(B) Lunch or supper—& to 8 fluid
ounces of breastmilk or iron-fortified
infant formula; 2 to 4 tablespoons of
iron-fortified dry infant cereal; and/or 1
to 4 tablespoons of meat, fish, poultry,
egg volk, or cooked dry beans or peas,
or ¥4 to 2 ounces {(weight) of cheese; or
1 to 4 ounces (volume) of cottage
cheese; or 1 to 4 ounces (weight) of
cheese food or cheese spread; and 1 to 4
tablespoons of fruit or vegetable.

(C) Snack—2 to 4 fluid ounces of
breastmilk, iron-fortified infant for-
mula, or full strength fruit juice; and 0
to 14 slice of crusty bread (if develop-
mentally ready) or 0 to 2 cracker type
products (if developmentally ready),
which are made from whole-grain or
enriched meal or flour, and suitable as
a finger food for an infant.

(6) Imfant meal paitern table. The min-
imum amounts of food components to
serve to infants, as described in para-
graph (b)(h) of this section, are:

CHILD CARE INFANT MEAL PATTERN

Type of meal service Birth through 3 months

4 through 7 months 8 through 11 months

4-8 flid aunces of formula’
or breastmilk2.?

Brealkfast

68 fluid ounces of formula’
or breastmilk2.?; and

2—4 tablespoons of infant ce-
real f; and

1—4 tablezpoons of fruit or
vegetable or both.

4-8 fluid aunces of formula’
or breastmilk2 2, and

0—3 tablespoons of infant ce-
raal 4
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CHILD CARE INFANT MEAL PATTERN—Continued

Type of meal service

Birth through 3 months

4 through 7 months

8 through 11 months

Lunch or Supper ...

Snack

4-6 fluid ounces of formulal
or breastmilk?®

4-6 fluid ounces of formulal
or breastmilka,2

4-8 fluid ounces of formulal
or breastmilk®2; and

0-3 tablespoons of infant ce-
real 14 and

0-3 tablespoons of fruit or
vegetable or both4

4-6 fluid ounces of formulal
or breastmilka.2

6-8 fluid ounces of formulal
or breastmilk®2; and

2—4 tablespoons of infant ce-
real 1 andior

1-4 tablespoons of meat, fish,
poultry, egg yolk, cooked
dry beans or peas; or

Ye—2 ounces of cheese; or

1-4 ounces (volume) of cot-
tage cheese, or

1-4 ounces (weight) of
cheese food or cheese
spread; and

1-4 tablespoons of fruit or
vegetable or both

2—4 fluid ounces of formulal,
breasimilk22, or friit juices;
and

0% slice of bread?.® or 0-2
crackers*8

1infant formula and dry infant cersal must be iron-fortitied

2 Breasimilk or formula, or portions of both, may be served; howewver, it is recommended that breastmilk be senved in place of
formula from birth through 11 months

For some breastted infants who regulary consume less than the minimurn amount of breastmilk per feeding, a senving of less
than the minimum amount of breastmilk may be offered, with additional breasimilk offered if the infant is still hungry.

4 A sening of this component is required only when the infant is developrmentally ready to accept it

SFruit juice must be full-strength.

&A senving of this component must be made from whole-grain or enriched meal or flour.

(¢) Meal poaiterns for children age one

through 12 and aduli
individuals over age

participants. When
one participate in

forth below shall be provided in order
to qualify for reimbursement.
(1) Breckfest. The minimum amount

the Program, the total amount of food
authorized in the meal patterng set

of food components to he gerved as
breakfast as set forth in paragraph
(a)(1) of this section are as follows:

Food companents Age 1and 2 Age 3 through 5 Age E}Iéh‘rough Adult panicipants
Milke, fluid Ve cup? 3% cup 1 cup 1cup?2
Vegetables and Fruits or Va cup Yo cup Ve cup Ve cUp
Full-strength wvegetable or fruit juice or an | ¥ cup Yo cup Ve cup Ve cup
equivalent quantity of any combination of
vegetable(s), fruit(s), and juice.
Bread and Bread Altemates *
Eread or Yz slice Yz slice 1 slice 2 slices
(servings)
Combread, bizcuits, rolls, mufing, etc 4 or Ve serving Yo serving 1 gemnving 2 servings
Cold dry cereal & or Va cup or Va Ya cup or Ve %4 cup or 1 Ve cup or 2
ounce oLnGe ounce ounces
Cooked cereal or Va cup Va cup V2 cup 1cup
Cooked pasta or noadle products or ... Ve cup .. i cup Ve oUp 1oup
Cooked cereal grains or an equivalent quantity | ¥a cup .. i cup Ve oUp 1oup
of any combination of bread/hread alternate

1Children ages 13 through 18 must be served minimum or larger portion sizes specified in this section for children ages 6

through 12

2 For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup
2Bread, pasta or noodle products, and cereal graing, shall be whale grain or ennched; combread, biscuits, rolls, muffing, eic.,

shall be made with whole grain or ennched meal or flour, cereal shall be whole grain or enriched or fortified

4 8enving sizes and equivalents to be published in guidance materials by FNS
SEither volume {cup) or weight (ounces) whichever is less

(2) Lunch. The minimum amount of
food components to be served as lunch

as set forth in paragraph (a)2) of this
section are as follows:
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Food components Age 1and2 Age 3 through & Age Eiéh(ough Adult participants
Milk, fluid Vo cup?2 ¥a cUp 1 cup 1cup?2
Vegetables and Fruits 2
Vegetables(s) andsfor fruit(s) Va cup total Yz cup total ¥4 cup total 1 cup total
Bread and Bread Altemates?
Bread or ... Yz slice Ve slice .. 1 slice 2 slices
{zenings)

Combread, hiscuits, rolls, muffins, etc.5or ... Ve serving ... Ve sernving 1 sening ... 2 senvings
Cooked pasta or noodle products aor Va cup Ya cup 2 cup 1 cup
Cooked cereal grains or an equivalent quantity | ¥a cup .. Vacup ... Ve cup |1 cup.

of any combination of bread/bread altemate

Meat and Meat Alternales

Lean meat or poultry or fish®or ................| 1 ounce 112 ounces 2 0UNCes ... 2 ounces.
Alternate protein products 7 or 1 ounce 1% ounces 2 ounces 2 ounces
Cheese or ... 1 ounce 11 ounces 2 0UNGes ........... | 2 ounces.
Egg ({large) or Ve Ha 1
Cooked dry beans or peas or ... Vacup . | Feoup Ve CUR o | vecup
Peanut butter or soynut butter or other nut or | 2 tahlespoons 3 tablespoons 4 tablespoons 4 tablespoons

seed butlers or.
Peanuts or soynuts ar tree nuts or seeds ® or Ve ounce 9=50% 4 ounce 9=50% 1 ounce 9=50% 1 ounce 9=50%
Yogurt, plain or flavored, unsweelened or| 4 ounces or Y 6 ounces or ¥ 8 ounces or 1 8 ounces or 1

sweetened or an equivalent quantity of any GUp cup cLp cup

combination of the above meatimeat aller-

nates

1Children ages 13 through 18 must be served minimum or larger porion sizes specified in this section for children ages 6

through 12

2 For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup.
3Senve 2 or more kinds of vegetable(s) and/for fruit{s). Full-strength vegetable or fruit juice may be counted to mest not more

than one-half of this requirement

4 Bread, pasta or noodle products, and cereal grains, shall be whole grain or enriched; combread, biscuits, rolls, muffing, etc.,
shall be made with whole grain or enriched meal or flour.
5Zernving sizes and equivalents to be published in guidance materials by FNS

SEdible portion as served

7hMust meet the requirements in appendix A of this part
8Tree nuis and seeds that may be used as meat allernates are listed in program guidance.
9No more than 50% of the reguirement shall be met with nuts or seeds. Nuts or seeds shall be sombined with another meat/
meat altemate to fulfill the requirement. For purpose of detemining combinations, 1 ounce of nuts or seeds is equal to 1 ounce

of cooked lean meat, poultry, or fish

(3) Supper. The minimum amount of
food components to be served as supper

ag set forth in paragraph <a)3) of this
section are as follows:

Food companents Age 1and 2 Age 3 through 5 Age i;h(ough Adult participants
Milk, fluid R - Ve cup 2 ¥ cup? icup ... Mone.
Vegetables and Fruits ®
Vegetables(s) and/or fruit(s) Vacup total Ve cup total 4 cup total 1 cup total
Bread and Bread Altemates*
Bread or Vz slice Vz slice 1 slice 2 slices
(servings).®
Combread, biscuits, rolls, muffins, ete 5 ar Ve serving Ve sening 1 sening 2 senings
Cooked cereal grains or an equivalent quantity | ¥ cup .. Vacup ... Ve CUD S| 1 eup.
of any combination of bread/bread alternate
Meat and Meat Alternates
Lean meat or poultry orfish® or ... 1 ounce 1%z ounces 2 0UNGES ... .| 2 ounces.
Alternate protein products 7 or 1 ounce 116 ounces 2 ounces 2 ounces
Cheese or ... 1 ounce 1% ounces 2 0UNGes ........... | 2 ounces.
Egg ({large) or Ve Ha 1 1
Gooked dry beans or peas or Va cup s cup Ve cup Vo cup
Peanut butter ar soynut butter or other nut or | 2 tablespoons 3 tablespoons 4 tablespoons 4 tablespoons
seed butters or.
Peanuts or soynuts or tree nuis or seeds ® or Vo ounce 9=50% ¥a ounce =50% 1 ounce 9=50% 1 ounce 2=50%
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Food components Age 1and 2 Age 3 through 5 Age Eiéh{ough Adult paricipants
Yogurt, plain or flavored, unsweelened or| 4 ounces or 2 6 ounces or ¥ 8 ounces or 1 8 ounces or 1

sweetened or an equivalent quantity of any

cup

cup

cup

cup

combination of the above meatmeat aller-
nates

1Children ages 13 through 18 must be served minimum or larger portion sizes specified in this section for children ages &
through 12.

2 Far purposes of the requirements outlined in this subsection, a cUp means a standard measuring cup

38ene 2 or more kinds of vegetable(s) and/for fruit{s). Full-strength vegetable or fruit juice may be counted to meet not maore
than one-half of this requirement

4 Bread, pasta or noodle produsts, and cereal grains, shall be whole grain or enfiched; sombread, biscuits, rolls, mutfing, ete,
shall be made with whole grain or enniched meal or flour

5Sening sizes and equivalents to be published in guidance materials by FNS

S Edible portion as served

7Must meet the requirements in appendix A of this part.

8 Tree nuts and seeds that may be used as meat alternates are listed in program guidance

9No more than 50% of the requirement shall be met with nuts or seeds. Muls or seeds shall be combined with ancther meat/
meat altemate to fulfill the requirement. For purpose of detemining combinations, 1 ounce of nuts or seeds is equal to 1 ounce
of cooked lean meat, poultry, or fish

(4) Snack. The minimum amounts of following four components. (For chil-

food components to be served as snack
as set forth in paragraph (a)4) of this

dren, juice may not be served when
milk iz served as the only other compo-

section are as follow. Belect two of the nent.)
Age 3 through | Age 6 through Adult partici-
Food components Age 1and 2 5 101 pants !
MILK
Milk, fluid Vo cup 2 Ve cup 1 cup 1 cup
VEGETABLES AND FRUIT
Yegetable{s) and/or fruit{s) or ... | YeoUp L MR CUP Yacup ... Ve cup
Full-strength vegetable or fruit juice or an eguivalent | %2 cup Ve cup ¥ cup Ve cup
quantity of any combination of wegetable(s), friit{s),
and juice.
BREAD AND BREAD ALTERNATES®
Bread or Vaslice ........| ¥2slice ... 1 slice ... 1 slice [serv-
ing)
GCombread, biscuits, rolls, muffing, etc4 or Ve genving Ve semnving 1 serving 1 semwing
Cold dry cersal 5 Vacup of ... | ¥acup or ... Fcup or ... .| Fcupor
Va ounce Ve ounce 1 ounce 1 ounce
GCooked pasta or noodle products or ... | Yaoup | Macup Vecup . Ve cup
Cooked cereal or grains or an equivalent guantity of any | ¥a cup Va cup Ve cup Ve cup
combination of bread/Mbread altermnates
MEAT AND MEAT ALTERNATES
Lean meat or poultry orfish® or ... | Ve onoe ... | Yo oUNce ... 1 ounce ... 1 ounce.
Alternate protein products ™ or V2 ounce Ve ounce 1 ounce 1 ounce
Cheese ar V2 ounce Ve ounce 1 ounce 1ounce
Egg (large) @ or e | VR DD Ve 800 .o Ve egd .. Vz eggQ
Cooked dry beans or peas or Va cup Ya cup Va cup V4 cup
Peanut butter or soynut butter or other nut or seed but- | 1 tablespoon ... | 1 tablespoon ... | 2 t&blespoons 2 tablespoons.
ters ar
Peanuts or soynuts or tree nuts or seeds® or V2 ounce V2 ounce 1 ounce 1 ounce
Yogurt, plain ar flavored, unsweetened or sweetened, or | 2 ounces or ¥a | 2 ounces or ¥s | 4 ounces or Y2 | 4 ounces or ¥z
an equivalent guantity of any combination of meat/ cup cLp cup cUp
meat altemates.

1Children ages 13 through 18 must be served minimum or larger portion sizes specified in this section for children ages 6

through 12

2 For purposes of the requirements outlined in this subsection, a cup means a standard measuring cup
3Bread, pasta or noodle products, and cereal grains shall be whole-grain or ennched; cornbread, biscuits, rolls, muifins, efc.
shall be made with whole-grain or enriched meal or flour, cereal shall be whole-grain or enriched or fortified
4 Sening size and equivalents 10 be published in guidance materials by FNS.
5 Either volume (cup) or weight {ounce), whichever is less

8 Edible portion as served
7Must meet the requirements in Appendix A of this pan

20ne-half egg meets the required minimum amount {one ounce or less)
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§226.20

9 Tree nuts and seeds that may be used as meat alternates are listed in program guidance

(d) Additional feod. To improve the
nutrition of participating children over
1 wear of age additional foods may be
served with each meal as follows:

(1) Breckfost. Include as often as prac-
tical one-half egg; or a l-ounce serving
(edible portion as served) of meat,
poultry or fish. or 1-ounce of cheese; or
2 tablespoons of peanut butter; or 4 oz.
of yogurt; or an equivalent quantity of
any combination of these foods. Addi-
tional foods may be served as desired.

(2) Lunch, supper or supplemental food.
Additional foods may be served as de-
sired.

(e) Temporary uwnavailebility of milk. If
emergency conditions prevent an insti-
tution normally having a supply of
milk from temporarily obtaining milk
deliveries, the State agency may ap-
prove the service of breakfasts,
Iunches, or suppers without milk dur-
ing the emergency period.

(f)y Continuing unoveilebility of milk.
The inability of an institution to ob-
tain a supply of milk on a continuing
bhasgis shall not bar it from participa-
tion in the Program. In such casesg, the
State agency may approve service of
meals without milk, provided that an
equivalent amount of canned, whole
dry or nonfat dry milk is used in the
preparation of the components of the
meal get forth in paragraphs {a)(l), (2)
and (3) of this section.

(g) Stotewide substitutions. In Amer-
ican Samoa, Puerto Rico, Guam, the
Virgin Islands, the Trust Territory of
the Pacific Islands, and the Northern
Mariana Islands the following vari-
ations from the meal requirements are
authorized: A serving of a starchy veg-
etable, such as yams, plantains, or
sweet potatoes may be substituted for
the bread requirements.

(h) Individwal substitutions. Substi-
tutions may be made in food listed in
paragraphs (b) and (¢} of this section if
individual participants are unable, he-
cause of medical or other special die-
tary needs, to consume such foods.
Substitutions because of medical needs
shall be made only when supported by
a statement from a recognized medical
authority which includes recommended
alternate foods.

(1) Special wvariations. FNS may ap-
prove variations in the food compo-
nents of the meals on an experimental
or a continuing bagis in any institution
where there is evidence that such vari-
ations are nutritionally sound and are
necessary to meet ethnic, religious,
economic, or physical needs.

(1) Mecl planning. Institutions shall
plan for and order meals on the basis of
current participation trends, with the
objective of providing only one meal
per participant at each meal service.
Records of participation and of order-
ing or preparing meals shall be main-
tained to demonstrate posgitive action
toward this objective. In recognition of
the fluctuation in participation levels
which makes it difficult to estimate
precisely the number of meals needed
and to reduce the resultant waste, any
excess meals that are ordered may be
served to participants and may he
claimed for reimbursement, unless the
State agency determines that the insti-
tution has failed to plan and prepare or
order meals with the objective of pro-
viding only one meal per participant at
each meal service.

(k) Time of meal service. State agen-
ciles may require any institution or fa-
cility to allow a specific amount of
time to elapse between meal services
or require that meal services not ex-
ceed a specified duration.

(1) Sanitation. Institutions shall en-
sure that in storing, preparing, and
serving food, proper sanitation and
health standards are met which con-
form with all applicable State and
local laws and regulations. Institutions
shall ensure that adequate facilities
are available to store food or hold
meals.

(m) Donated commodities. Institutions
shall efficiently use in the Program
any foods donated by the Department
and accepted by the institution.

(n) Plentiful foods. Institutions shall,
insofar as practical, purchase and effi-
ciently use in the Program foods des-
ignated as plentiful by the Depart-
ment.

(0} Additional provision. The 8State
agency may allow institutions which
serve meals prepared in schools partici-
pating in the National School Lunch
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and School Breakfast Programs to sub-
stitute the meal pattern requirements
of the regulations governing those Pro-
grams (7 CFR part 210 and 7 CFR part
220, respectively) for the meal pattern
requirements contained in this section.

(py Family-style mecl service. Meals
may he served in a family-style set-
ting.

(q) Offer versus serve. (1) BEach adult
day care center shall offer its adult par-
ticipants all of the required food
servings as set forth in paragraph
(€)(1), (c)2) and (¢)(3) of this section.
However, at the discretion of the adult
day care center, adult participants
may be permitted to decline:

(i) One of the four food items (one
serving of milk, one serving of vege-
table and/or fruit, and two servings of
bread or hread alternate) required at
hreakfast;

(ii) Twe of the six food items (one
serving of milk, two gservings of vege-
table and/or fruit, two servings of bread
or bread alternate, and one serving of
meat or meat alternate) required at
Tunch;

(ii1y Two of the five food items (two
servings of vegetables and/or fruit, two
servings of bread or bread alternate,
and one serving of meat or meat alter-
nate) required at supper.

(2) The price of a reimbursable meal
shall not he affected if an adult partici-
pant declines a food item.

[47 FR 36527, Augz. 20, 1982; 48 FR 40197, Sept.
16, 1983, as amended at 50 FR 8581, Mar. 4,
1985; 51 FR. 16811, May 7, 1986; 51 FR 23515,
June 30, 1986; 53 FR 25308, July 6, 1988; 53
48632, Dec. 2, 1988; 53 FR 52592, Dec. 28, 1988;
54 FR 27153, June 28, 1989; 58 FR 37850, July
14, 1993; 62 FR 10191, Mar. 6, 1997; 64 FR 61775,
Nov. 15, 1999; 64 FR 72261, Dec. 27, 1999; 65 FR
12439, Mar. 9, 2000; 68 FR 65597, Dec. 20, 2001;
87 FR 36786, May 28, 2002; 69 FR 53548, Sept.
1, 2004; 72 FR 41610, July 31, 2007]

§226.21 Food
companies.

(a) Any ingtitution may contract
with a food service management com-
pany. An institution which contracts
with a food service management com-
pany shall remain responsible for en-
suring that the food service operation
conforms to its agreement with the
State agency. All procurements of
meals from food service management
companies shall adhere to the procure-

service management

7 CFR Ch. Il (1-1-08 Edition)

ment standards set forth in §226.22.
Public institutions shall follow appli-
cable State or local laws governing hid
procedures. In the absence of any appli-
cable State or local lawg, and in addi-
tion to the procurement provisions set
forth in §226.22, the State agency may
mandate that each institution with
Program meal contracts of an aggre-
gate value in excess of $10,000 formally
advertise such contracts and comply
with the following procedures intended
to prevent fraud, waste, and Program
abuse:

(1> All proposed contracts shall be
publicly announced at least once 14 cal-
endar days prior to the opening of bids.
The announcement shall include the
time and place of the bid opening;

(2) The institution shall notify the
State agency at least 14 calendar days
prior to the opening of the bids of the
time and place of the bid opening;

(3 The invitation to bid shall not
provide for loans or any other mone-
tary benefit or terms or conditions to
be made to institutions by food service
management companies;

(4) Nonfood items shall be excluded
from the invitation to bid, except
where such items are essential to the
conduct of the food service;

(5 The invitation to bid shall not
specify special meal requirements to
meet ethnic or religious needs unless
special requirements are necessary to
meet the needs of the participants to
be served;

(6) The bid shall be publicly opened;

(7y All bids totaling $50,000 or more
shall be submitted to the State agency
for approval before acceptance. All bids
shall be submitted to the State agency
for approval before accepting a bid
which exceeds the lowest hid. State
agencies shall respond to any reqguest
for approval within 10 working days of
receipt;

(8) The institutions shall inform the
State agency of the reason for select-
ing the food service management com-
pany chosen. State agencies may re-
quire institutions to submit copies of
all bids submitted under this section.

(by The institution and the food serv-
ice management company shall enter
into a standard contract as required by
§226.6(1). However, public institutions
may, with the approval of the State
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agency, use their customary form of
contract if it incorporates the provi-
sions of §226.6(i).

¢y A copy of the contract between
each institution and food service man-
agement company shall be submitted
to the State agency prior to the begin-
ning of Program operations under the
subject contract.

(d) Each proposed additional provi-
sion to the standard form of contract
shall be submitted to the State agency
for approval.

(e} A food service management com-
pany may not subcontract for the total
meal, with or without milk, or for the
assembly of the meal.

[47 FR 36527, Aug. 20, 1982, as amended at 53
FR 52594, Dec, 28, 1988]

§226.22 Procurement standards.

(a) This section establishes standards
and guidelines for the procurement of
foods, supplies, eguipment, and other
goods and services. These standards are
furnished to ensure that such materials
and services are obtained efficiently
and economically and in compliance
with the provigsions of applicable Fed-
eral law and Executive orders.

{(h) These standards shall not relieve
the institution of any contractual re-
sponsibilities under its contracts. The
ingtitution is responsgible, in accord-
ance with good administrative practice
and sound business judgment, for the
gettlement of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of
the Program. These include, but are
not limited to: source evaluation, pro-
tests of award, disputes, and claims.
Violations of the law shall be referred
to the local, State, or Federal author-
ity having proper jurisdiction.

{c) Ingtitutions may use their own
procedures for procurement with Pro-
gram funds to the extent that:

(1> Procurements by public institu-
tiong comply with applicable State or
local laws and standards set forth in 7
CFR part 3016,

(2) Procurements by private non-
profit institutions comply with stand-
ards set forth in 7 CFR part 3019; and

(3) All procurements comply with the
procurement requirements 1in para-
graphs (d) through (m) of this section.

§226.22

(d) Institutions shall maintain a
written code of standards of conduct
which shall govern the performance of
their officers, employees or agents en-
gaged in the award and administration
of contracts supported by Program
payments. No embplovee, officer or
agent of the grantee shall participate
in selection, or in the award or admin-
istration of a contract supported by
Federal funds if a conflict of interest,
real or apparent, would be involved.
Such a conflict would arise when:

(1) The employvee, officer or agent;

{2y Any member of his immediate
family,

(3) His or her partner; or

(4) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award.

The institution’s officers, employees or
agents shall neither solicit nor accept
gratuities, favors or anything of mone-
tary value from contractors, potential
contractors, or parties to subagree-
ments. Ingtitutions may set minimum
rules where the financial interest is
not substantial or the gift is an unso-
licited item of nominal intrinsic value.
To the extent permitted by State or
local law or regulations, such stand-
ards of conduct shall provide for pen-
alties, sanctions, or other disciplinary
actions for violations of such standards
by the institution’s officers, employ-
ees, or agents, or by contractors or
their agents.

(e) The institution shall establish
procurement procedures which provide
that proposed procurement actions
shall be reviewed by institution offi-
cialg to avoid the purchase of unneces-
sary or duplicative items. Where appro-
priate, an analysis shall be made of
lease versus purchase alternatives, and
any other appropriate analysis to de-
termine which approach would be the
most economical.

(f) Affirmative steps shall be taken
to agsure that small and minority busi-
nesses are utilized when possible. Af-
firmative steps shall include the fol-
lowing:

(1) Including gqualified small and mi-
nority businesses on solicitation lists;

(2} Assuring that small and minority
husinesges are solicited whenever they
are potential sources;
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(3) When economically feasible, divid-
ing total requirements into smaller
tasks or guantities so as to permit
maximum small and minority business
participation;

(4) Where the requirement permits,
establishing delivery schedules which
will encourage participation by small
and minority businesses,

(6) Using the services and assistance
of the Small Buginess Administration
and the Minority Business Enterprise
of the Department of Commerce as re-
quired,

(6) If any subcontracts are to be let,
requiring the prime contractor to take
the affirmative steps in paragraphs (b)
(1) through (&) of this section; and

(7) Taking similar appropriate af-
firmative action in support of women’s
business enterprises.

(2) All procurement transactions, re-
gardless of whether by sealed bids or by
negotiation and without regard to dol-
lar value, shall be conducted in a man-
ner that provides maximum open and
free competition consistent with this
section. Procurement procedures shall
not restrict or eliminate competition.
Examples of what is considered to he
restrictive of competition include, bhut
are not limited to (1) placing unreason-
able requirements on firms in order for
them to gualify to do business, (2) non-
competitive practices hetween firms,
(3) organizational conflicts of interest,
and ¢4) unnecessary experience and
honding requirements.

(h) The institution shall have written
selection procedures which shall pro-
vide, ag a minimum, the following pro-
cedural requirements:

(1) Solicitations of offers, whether by
competitive sealed bids or competitive
negotiation, shall:

(i) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those min-
imum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-

7 CFR Ch. Il (1-1-08 Edition)

tailed product specifications should be
avoided if at all posgible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ““brand name
or equal” description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the
named brand which must be met by
offerors shall be clearly stated; and

(ii) Clearly set forth all requirements
which offerors must fulfill and all
other factors to be used in evaluating
bids or proposals.

(2) Awards shall be made only to re-
sponsible contractors that possess the
potential ability to perform success-
fully under the terms and conditions of
a proposed procurement. Consideration
shall be given to such matters ag con-
tractor integrity, compliance with pub-
lic policy, record of past performance,
and financial and technical resources.

(i) Program procurements shall be
made by one of the following methods:

(1) Small purchase procedures are
those relatively simple and informal
procurement methods that are sound
and appropriate for the procurement of
services, supplies or other property,
costing in the aggregate not more than
$10,000. Institutions shall comply with
State or local small purchase dollar
limits under $10,000. If small purchase
procedures are used for a procurement
under the Program, price or rate
quotation shall be obtained from an
adequate number of gualified sources;
or

(2) In competitive sealed bids (formal
advertising), sealed bids are publicly
solicited and a firm-fixed-price con-
tract (Jump sum or unit price) is
awarded to the responsible bidder
whoge hid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest in price.

(i) In order for formal advertising to
be feasible, appropriate conditions
must be present, including as a min-
imum, the following:

(A) A complete, adequate and real-
istic specification or purchase descrip-
tion is available.

(B) Two or more responsgible suppliers
are willing and able to compete effec-
tively for the institution’s business.
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{C) The procurement lends itself to a
firm-fixed price contract, and selection
of the successful hbidder can appro-
priately be made principally on the
basis of price.

(i1) If formal advertising is used for a
procurement under the Program, the
following requirements shall apply:

(A) A sufficient time prior to the
date set for opening of bids, bids shall
he solicited from an adequate number
of known suppliers. In addition, the in-
vitation shall be publicly advertised.

(B) The invitation for bids, including
specifications and pertinent attach-
ments, shall clearly define the items or
services needed in order for the bidders
to properly respond to the invitation.

(C) All bids shall he opened publicly
at the time and place stated in the in-
vitation for bids.

(D) A firm-fixed-price contract award
shall be made by written notice to that
responsible bidder whose bid, con-
forming to the invitation for bids, is
lowest. Where specified in the bidding
documents, factors such as discounts,
transportation costs and life cycle
costs shall be considered in deter-
mining which bhid is lowest. Payment
discounts may only be used to deter-
mine low bid when prior experience of
the grantee indicates that such dis-
counts are generally taken.

(E) Any or all bids may he rejected
when there are sound documented busi-
ness reasons in the best interest of the
Program.

(3) In competitive negotiation, pro-
posals are requested from a number of
sources and the Request for Proposal is
publicized. Negotiations are normally
conducted with more than one of the
sources submitting offers, and either a
fixed-price or cost-reimbursable type
contract is awarded, as appropriate.
Competitive negotiation may he used if
conditions are not appropriate for the
use of formal advertising. If competi-
tive negotiation iz used for a procure-
ment under a grant, the following re-
guirements shall apply:

(i) Proposals shall be solicited from
an adequate number of gualified
sources to permit reasonable competi-
tion consistent with the nature and re-
guirements of the procurement. The
Request for Proposals shall be pub-
licized and reasonable requests by

§226.22

other sources to compete shall be hon-
ored to the maximum extent prac-
ticable:

(ii) The Reqguest for Proposal shall
identify all significant evaluation fac-
tors, including price or cost where re-
quired and their relative importance;

(iii) The institution shall provide
mechanisms for technical evaluation of
the proposal received, determinations
of responsible offerors for the purpose
of written or oral discussions, and se-
lection for contract award; and

(iv)y Award may be made to the re-
sponsible offeror whose proposal will be
most advantageous to the procuring
party, price and other factors consid-
ered. Unsuccessful offerors should be
notified promptly.

(4) Noncompetitive negotiation is
procurement through solicitation of a
proposal from only one source, or after
solicitation of a number of sources,
competition is determined inadequate.
Noncompetitive negotiation may bhe
used when the award of a contract is
infeasible under small purchase, com-
petitive bidding (formal advertising),
or competitive negotiation procedures.
Circumstances under which a contract
may be awarded by noncompetitive ne-
gotiation are limited to the following:

(i) The item is available only from a
single source;

(iiy Public exigency or emergency
when the urgency for the requirement
will not permit a delay incident to
competitive solicitation;

(iii) FNS authorizes noncompetitive
negotiation; or

(iv) After golicitation of a number of
sources, competition is determined in-
adequate.

(3) The cost plus a percentage of cost
method of contracting shall not bhe
used. Instructions shall perform some
form of cost or price analysis in con-
nection with every procurement action
including contract modifications. Costs
or prices based on estimated costs for
contracts under the Program shall he
allowed only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles.

(k) Institutions shall maintain
records sufficient to detail the signifi-
cant history of a procurement. Thesge
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records ghall include, but are not nec-
essarily limited to information perti-
nent to the following: rationale for the
method of procurement, selection of
contract type, contractor selection or
rejection, and the basis for the cost or
price.

(I} In addition to provisions defining
a sound and complete procurement
contract, institutions shall include the
following contract provisions or condi-
tiong in all procurement contracts and
subcontracts as required by the provi-
sion, Federal Law or FNS:

(1) Contracts other than small pur-
chases shall contain provisions or con-
ditions which will allow for adminis-
trative, contractual, or legal remedies
in instances where contractors violate
or breach contract terms, and provide
for such sanctions and penalties as
may be appropriate,

(2) All contracts in excess of $10,000
shall contain suitable provisions for
termination by the institution includ-
ing the manner by which it will be ef-
fected and the basis for settlement. In
addition, such contracts shall describe
conditions under which the contract
may be terminated for default as well
as conditions where the contract may
he terminated hecause of cir-
cumstances beyond the control of the
contractor;

(3) All contracts awarded in excess of
$10,000 by institutions and their con-
tractors shall contain a provision re-
quiring compliance with Executive
Order 11246, entitled ‘““Equal Employ-
ment Opportunity,” as amended by Ex-
ecutive Order 11375, and as supple-
mented in Department of Labor regula-
tions (41 CFR part 60);

(4 Where applicable, all contracts
awarded by institutions in excess of
$2,500 which involve the employment of
mechanics or laborers shall include a
provision for compliance with section
103 of the Contract Work Hours and
Safety Standards Act (40 U.8.C. 327
through 330) as supplemented by De-
partment of Labor regulations (29 CFR
part 5). Under section 103 of the Act,
each contractor shall be required to
compute the wages of every mechanic
and laborer on the basis of a standard
work day of 8 hours and a standard
work week of 40 hours. Work in excess
of the standard work day or week is

7 CFR Ch. Il (1-1-08 Edition)

permissible provided that the worker is
compensated at a rate of not less than
1% times the bagic rate of pay for all
hours worked in excess of 8 hours in
any calendar day or 40 hourg in the
work week. These requirements do not
apply to the purchases of supplies or
materials or articles ordinarily avail-
able on the open market, or contracts
for transportation or transmission of
intelligence;

(5 The contract shall include notice
of USDA requirements and regulations
pertaining to reporting and patent
rights under any contract involving re-
search, developmental, experimental or
demonstration work with respect to
any discovery or invention which
arises or is developed in the course of
or under such contract, and of USDA
requirements and regulations per-
taining to copyrights and rights in
data. These requirements are found in
§3015.175. All negotiated contracts (ex-
cept those awarded by small purchases
procedures) awarded by institutions
shall include a provision to the effect
that the institution, FNS, the Comp-
troller General of the United States or
any of their duly authorized represent-
atives, shall have access to any books,
documents, papers, and records of the
contractor which are directly pertinent
to that specific contract, for the pur-
pose of making audit, examination, ex-
cerpts, and transcriptions. Institutions
shall require contractors to maintain
all required records for three years
after institutions make final payment
and all other pending matters are
closed;

(6 Contracts and subcontracts of
amounts in excess of $100,000 shall con-
tain a provision which requires compli-
ance with all applicable standards, or-
ders, or requirements igsued under sec-
tion 306 of the Clean Air Act (42 U.S.C.
1837(h)), section 508 of the Clean Water
Act (33 U.8.C. 1368), Executive Order
11738, and Environmental Protection
Agency regulations (40 CFR part 15),
which prohibit the use under non-
exempt Federal contracts, grants or
loans of facilities included on the EPA
List of Violating Facilities. The provi-
sion shall require reporting of viola-
tions to FNS and to the U.S. EPA As-
sistant Administrator for Enforcement
(EN-329); and
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(7 Contracts shall recognize manda-
tory standards and policies relating to
energy efficiency which are contained
in the State energy efficiency con-
servation plan issued in compliance
with the Energy Policy and Conserva-
tion Act (Pub. L. 94-163).

(m) Institutions shall maintain a
contract administration system insur-
ing that contractors perform in accord-
ance with the terms, conditions, and
specifications of their contracts or pur-
chasge orders.

[47 FR 36527, Aug. 20, 1982, as amended at 71
FR 39519, July 13, 2008]

§226.23 Free and reduced-price meals.

(a) The State agency must not enter
into a Program agreement with a new
ingtitution until the 1institution has
submitted, and the State agency has
approved, a written policy statement
concerning free and reduced-price
meals to be used in all child and adult
day care facilities under its jurisdic-
tion, as described in paragraph (b) of
this section. The State agency must
not require an institution to revise its
free and reduced-price policy state-
ment or its nondiscrimination state-
ment unless the institution makes a
substantive change to either policy.
Pending approval of a revision to thege
statements, the existing policy must
remain in effect.

(b) Institutions that may not serve
meals at a separate charge to children
(including emergency shelters, at-risk
afterschool care centers, and spon-
soring organizations of emergency
shelters, at-risk afterschool care cen-
ters, and day care homes) and other in-
stitutions that elect to serve meals at
no separate charge must develop a pol-
icy statement congisting of an assur-
ance to the State agency that all par-
ticipants are served the same meals at
no separate charge, regardless of race,
color, national origin, sex, age, or dis-
ability and that there iz no discrimina-
tion in the course of the food service.
This statement shall also contain an
assurance that there will be no identi-
fication of children in day care homes
in which meals are reimbursed at both
the tier I and tier II reimbursement
rates, and that the sponsoring organi-
zation will not make any free and re-
duced price eligibility information con-

§226.23

cerning individual households available
to day care homes and will otherwise
limit the use of such information to
persons directly connected with the ad-
ministration and enforcement of the
Program.

(¢) Independent centers and spon-
soring organizations of centers which
charge separately for meals shall de-
velop a policy statement for deter-
mining eligibility for free and reduced-
price meals which shall include the fol-
lowing:

{1» The specific criteria to be used in
determining eligibility for free and re-
duced-price meals. The ingtitution’s
standards of eligibility shall conform
to the Secretary’s income standards;

(2 A description of the method or
methods to be used in accepting appli-
cations from families for free and re-
duced-price meals. Such methods will
ensure that applications are accepted
from households on behalf of children
who are TANF recipients or who are
members of food stamp or FDPIR
households or, for adult participants,
who are members of a food stamp or
FDPIER household or S8I or Medicaid
participants;

(3) A description of the method or
methods to be used to collect payments
from those participants paying the full
or reduced price of the meal which will
protect the anonymity of the partici-
pants receiving a free or reduced-price
meal;

(4) An assurance which provides that
the institution will establish a hearing
procedure for use when benefits are de-
nied or terminated as a result of
verification:

(i) A simple, publicly announced
method for a family to make an oral or
written reguest for a hearing;

(i11) An opportunity for the family to
be agsisted or represented by an attor-
ney or other person in presenting its
appeal,

(iii) An opportunity to examine, prior
to and during the hearing, the docu-
ments and records presented to support
the decision under appeal;

(iv) That the hearing shall be held
with reasonable promptness and con-
venience to the family and that ade-
guate notice shall bhe given to the fam-
ily as to the time and place of the hear-
ng;
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